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and none of it to the defendant. The court answered that the Vapor Gas Co. 
was a myth, that there was no such person; and that the defendant was 
interested in the fund. The garnishee further answered that the money in his 
hands belonged to a partnership composed of the several corporations, and 
doing business under the name of the Vapor Gas Co. The court held that 
corporations had no power to form partnerships. The garnishee further 
objected that the combination was illegal, that the court should not interfere 
in such cases to divide the proceeds of an unlawful transaction among the 
parties doing the wrong, and that the plaintiff stood in the place of the defend- 
ant corporation. The court held this was no answer to a creditor. It was 
finally urged that what was due could not be ascertained till the transactions 
were completed and accounts taken, relying on cases holding that a person 
owing a partnership could not be charged as garnishee in a suit against a 
partner, if the firm was still doing business with open accounts. The court 
held that the rule does not apply to joint adventures of persons not partners. 
Geurinck v. Alcott (March 18, 1902),— Ohio St. — , 63 N. B. Rep. 714. 
It is well settled that the garnishee cannot set up his own fraud or illegal 
act as a defense. A garnishee who had been selling liquor contrary to law, 
was summoned as a garnishee of the person furnishing him the liquor to be 
so sold. He relied on the illegality of the transaction, but that was held no 
defense. Thayer v. Partridge (1875), 47 Vt. 423. 



Agency— Ratification — Necessity that the Person acting should 
have Professed to act as Agent. — A somewhat curious conflict concern- 
ing an interesting question of ratification is presented in two very recent cases 
decided by the English House of Lords and the supreme court of Massachu- 
setts, respectively. In the Massachusetts case — Haywatdv. Langmaid (1902), 
— Mass. — , 63 N. E. Rep. 912, — the question was whether it is "necessary 
to a ratification that the act should have been done by one who represented or 
held himself out as an agent in respect to the matter to which it related," and 
ti was held that such is not the law. "It is necessary, "said the court, "in 
order to a ratification, that the act should have been done by one who was in 
fact acting as an agent, but it is not necessary that he should have been under- 
derstood to be such by the party with whom he was dealing. ' ' The court cited 
to this proposition, Sartwellv. Frost, 122 Mass., 184: Ford v. Linehan, 146 
Mass. 283, 15 N. E. 591; New England Dredging Co. v. Rockport Granite 
Co., 149 Mass. 381, 21 N. E. 947; Schendel v. Stevenson, 153 Mass. 351, 26 N. 
E. 689. No one of these cases, however, involved this question, and they 
would be just as pertinent if cited to support the contrary view. 

In the English case— Keighley v. Durant [1901] Ap. Cas. 240, it was held, 
overruling Durante. Roberts [1900] 1 Q. B., 629 — that, in the language of 
the syllabus, "a contract made by a person intending to contract on behalf of 
a third party, but without his authority, cannot be ratified by the third party 
so as to render him able to sue or liable to be sued on the contract, where the 
person who made the contract did not profess at the time of making it to be 
acting on behalf of a principal." This was the only question considered in 
the case; the Lords were unanimous, and the subject was elaborately dis- 
cussed. 
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Neither Durant v. Roberts, nor Keighley v. Durant was cited by the court 
in Massachusetts, and the weight of authority is certainly against the Massa- 
chusetts view. See Mitchell v. Fire Ass'n., 48 Minn. 278, 51 N. W. Rep. 
608 ; Fetris v. Snow (1902) , — Mich. — , 90 N. W. Rep. 850 ; 1 Michigan Law 
Review, 140. 



RECENT IMPORTANT DECISIONS 



Agency — Liability of Principal for Money coming into his Pos- 
session as Proceeds of Wrongful Sale of His Property by 
his Agent to Plaintiff. — One F was the holder of a certificate en- 
titling him to shares of corporate stock when the remaining installments 
of the subscription for it were paid. Being about to go away from home, 
and there being final installments which would fall due during his absence, 
he left this certificate in his vault to which his bookkeeper had access. He 
gave to his bookkeeper a power of attorney authorizing him to draw checks 
"for me and in my name" upon the bank in which he kept his account and 
"in my name to indorse checks (etc.) for deposit" in said bank. During his 
absence, when the installments fell due, he instructed his bookkeeper to pay 
them, and authorized a relative to surrender the certificate and receive the 
shares. This was done and the certificates for the shares, made out in F's 
name, were delivered to the bookkeeper for F. The bookkeeper forged F's 
name to the certificate of shares and sold them to the plaintiff, receiving 
plaintiff's checks, to the order of F. These he indorsed in F's name and 
deposited to the credit of F. The bookkeeper, both before and after the 
receipt of plaintiff's check, drew checks in F's name aggregating more than 
the proceeds of the sale of the stock, appropriated the proceeds and 
absconded. Upon F's return and discovery of these facts, he brought action 
to regain the stock and succeeded. (164 111. 323, 45 N. E. 534.) Plaintiff 
then brought this action to recover of F the amounts so paid to the book- 
keeper and by him deposited to F's account. Plaintiff knew nothing of the 
power of attorney at the time of the transaction. Defendant conceded liability 
to the extent that the proceeds of plaintiff's checks exceeded the appropriations 
of the bookkeeper after such checks were received, but the lower courts held 
him liable for the whole amount. On error, Held, that defendant was liable 
only to the extent so conceded. Fay v. Slaughter (1901), 194 111. 157, 62 
N. E. Rep. 592, 56 L. R. A. 564. 

No title to the shares could be acquired through the forgery. No estoppel 
could be based upon the power of attorney because plaintiff was ignorant of 
it. Except so far as any of the proceeds remained in defendant's account 
after the bookkeeper absconded, defendant received no benefit from plaintiff's 
money, and to this extent he conceded liability. Defendant could not be 
deemed to have ratified the bookkeeper's acts unless, with knowledge of the 
facts, he had appropriated the money or part of it to his own use, Hotchin v. 
Kent, 8 Mich. 526; Pope w.Lowitz, 14 111. App. 96; Matthews v. Hamilton, 
23 111. 416; Proctor v. Tows, 115 111. 138, 3 N. E. 569; Mechem on Agency, 
\ 128; and of this there was no evidence. "There are a number of well con- 
sidered cases," said the court, "holding that it is not sufficient, to charge a 
principal, to show that money or property is by the unauthorized act of the 
agent brought into the principal's business and used, without the knowledge 
of the principal of its use or of the unauthorized manner of getting it : 
Pennsylvania Steam Nav. Co. v. Dandridge, 8 Gill & J., 248, 29 Am. Dec. 543; 



